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SYNOPSI S

The Public Enpl oynent Rel ations Conm ssion grants, in part,
the request of the Atlantic County Superintendent of Elections
for a restraint of binding arbitration of a grievance filed by
Teansters Local 331. The grievance all eges that eight workplace
probl ens violated the parties’ collective negotiations agreenent.
The Comm ssion grants the request for a restraint to the extent,
if any, the grievance seeks to require the enployer to nmake a
particul ar assignnment. The request is otherw se denied. The
enpl oyer may file a new petition, limted to a challenge to the
negotiability of the assertion that managenent personnel is doing
unit work if the arbitrator sustains that portion of the
grievance and if the enployer believes that the renmedy woul d
significantly interfere with its managerial prerogative.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DECI SI ON

On May 12, 2006, the Atlantic County Superintendent of
El ections petitioned for a scope of negotiations determ nation.
The Superintendent seeks a restraint of binding arbitration of a
grievance filed by Teansters Local 331. The grievance all eges
t hat ei ght workpl ace problens violated the parties’ collective
negoti ati ons agreenent.

The parties have filed briefs and exhibits. These facts
appear.

Local 331 represents enployees in the Ofice of the
Superintendent of Elections. The parties’ collective

negoti ati ons agreenent is effective fromJanuary 1, 2005 through
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Decenber 31, 2007. The grievance procedure ends in binding
arbitration

On February 8, 2006, the County Counsel wote to the
Superintendent of Elections advising her that contract
negotiations with Local 331 for the 2005-2007 contract had been
concluded. His letter recited these problens presented by the
uni on during negotiations:

1. Certificates for training. The union
clainms that a nunber of your enpl oyees
attended courses for training and received
certificates but the original of those
certificates have not been turned over to
them If this is in fact the case, then
woul d request that those original
certificates be nade available to the

i ndi vi dual enpl oyees.

2. Managenent Personnel doing Uni on Wrk.
The union is claimng that Tom Mar kowski, who
| understand occupi es a managenent title, is
doi ng bargai ning unit work.

3. \Warehouse Duty. The union has asked why
Joe Hadfield is not allowed to be working in
t he warehouse facility.

4., Overtime. The union clains that overtine
opportunities are not being afforded in order
of seniority.

5. Working Qut of Title. At |east one union
menber who is a Principal Data Control derk
clainms that she has been assigned duties
outside of her title particularly in doing
Vot i ng Machi ne Technici an WrKk.

6. Work Place Communi cations. The union
conpl ai ns that enpl oyees are prohibited from
speaki ng to one anot her.
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7. Breaks. The union is making the claim
that not all enployees are pernmitted to
[take] a 15 m nute break.

8. Medical /Pension Benefits. The union
claims that enployees have had to wait a
consi derabl e period of tine after conpleting
their 90 day working test period before they
are enrolled in the County nedical and
pensi on pl ans.

The Counsel net with the Superintendent to discuss the
i ssues. The Superintendent felt the issues were not specific and
t hat any probl ens shoul d be addressed through the grievance
pr ocedure.

On February 14, 2006, Local 331 filed a grievance concerning
t he ei ght paragraphs in the County Counsel’s letter.

On March 2, 2006, the County Counsel wote to Local 331 in
response to a March 1 letter fromthe union’s business agent.?Y
He noted that two neetings had been held between the union and
t he Superintendent and/or her designee. He further wote:

Unl ess the Union is prepared to cone forth
and to be fact specific about the alleged
problens in the office, then there is no
possibility of resolving the problens, real
or perceived, at the first and second steps
of the grievance process. |If specifics are
provi ded then the Superintendent and | are
wlling to discuss those issues. The only
other alternative is for the union to avai
itself of the final step in the grievance
process. You are free to take whatever
course you deem appropriate, however, |
shoul d advi se you that to the extent
grievance arbitration is invoked, I wll take

1/ The March 1 letter is not in the record.
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any steps | consider necessary to protect the
Superintendent’s managerial prerogative.

The parties net on March 30 and resol ved the disputes |isted
in paragraphs 1 (training certificates) and 5 (out of title
work). The County asserted that the renmaining clainms challenged
manageri al prerogatives and/or were too vague.

On April 18, 2006, Local 331 demanded arbitration. This
petition ensued.

Qur jurisdiction is narrow. Ridgefield Park Ed. Ass'n v.

Ri dgefield Park Bd. of Ed., 78 N.J. 144, 154 (1978), states:

The Conmmi ssion is addressing the abstract
issue: is the subject matter in dispute

wi thin the scope of collective negotiations.
Whet her that subject is within the
arbitration clause of the agreenment, whether
the facts are as alleged by the grievant,
whet her the contract provides a defense for
the enpl oyer’s all eged action, or even

whet her there is a valid arbitration cl ause
in the agreenent or any other question which
m ght be raised is not to be determ ned by
the Comm ssion in a scope proceeding. Those
are questions appropriate for determ nation
by an arbitrator and/or the courts.

Thus, we cannot consider the nerits of the grievance or any
contractual defenses the enployer m ght have.

Local 195, IFPTE v. State, 88 N.J. 393 (1982), articul ates

the standards for determ ning whether a subject is mandatorily
negoti abl e:

[ A] subject is negotiable between public
enpl oyers and enpl oyees when (1) the item
intimately and directly affects the work and
wel fare of public enpl oyees; (2) the subject
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has not been fully or partially preenpted by
statute or regulation; and (3) a negotiated
agreenent would not significantly interfere
with the determ nation of governnenta
policy. To decide whether a negoti ated
agreenent would significantly interfere with
the determ nation of governnmental policy, it
is necessary to balance the interests of the
public enpl oyees and the public enpl oyer.
When the dom nant concern is the governnent’s
manageri al prerogative to determne policy, a
subj ect may not be included in collective
negoti ati ons even though it may intimtely
af fect enployees’ working conditions. [ld.
at 404- 405]

No statute or regulation is asserted to preenpt.

The County argues that grievances that are so vague that the
ot her party cannot respond are not subject to arbitration. It
al so contends that the clains described in paragraphs 2, 3, 6 and
7 of the County Counsel’s letter inplicate its manageri al
prerogatives to nake assignnents, ensure proper decorum and
establish a schedul e and protocols for when and where breaks may
be taken to maintain efficient operations.

Local 331 asserts that the County’s brief shows that it
under stands the issues underlying the grievances. It also
asserts that the assignnent of negotiations unit work within the
negotiations unit is mandatorily negotiable and the
Superintendent’s prerogative to ensure efficient operations can
be acconplished in a | ess denoralizing fashion w thout harsh
verbal reprimands and threats of discipline. Local 331 also

asserts that the contract provides that enployees shall have 15-
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m nute breaks in the norning and afternoon and that whether
enpl oyees have been denied their breaks because they are working
on a particular job that the enployer considers to be a priority
IS subject to arbitration

The County replies that the fact that enpl oyees m ght need
to be trained in a particular task does not take away its right
to assign the nost qualified enployees to do the work; that
assignnents are allegedly based on favoritismfails to address
the real issue that the assignment of personnel is a nanageri al
prerogative; the office communication allegation is too vague;
and it has a prerogative to deci de when and where enpl oyees take
br eaks.

A claimthat a grievance is vague does not present an issue
that is within our scope of negotiations jurisdiction.

Ri dgefield Park. Accordingly, we wll not restrain binding

arbitration on the basis of vagueness.? As the vagueness
argunent is the only issue raised by the enpl oyer concerning
paragraph 4, we will not restrain arbitration of this claim An
arbitrator nmay determ ne whether the claimwas sufficiently

specified during the grievance process.

2/ In Nutley Bd. of Ed., P.EER C. No. 86-86, 12 NJPER 104
(17040 1985), we restrained arbitration of a grievance to
the extent it clainmed a violation of unspecified school |aws
and ot her statutes, but we declined to restrain arbitration
over alleged contractual violations. Nutley does not
provide a basis for restraining arbitration of these alleged
contractual violations.
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The enpl oyer asserts that the clains nmade in paragraphs 2,

3, 6 and 7 involve nmanagerial prerogatives and may not be

submtted to binding arbitration. W now address those cl ai ns.
Local 331 asserts that a non-unit, managenent enpl oyee

performed a task reserved for unit menbers (Y2). Preserving unit

work for unit enpl oyees, especially where the assignnments involve

prem um pay, is normally a mandatorily negotiable and |l egally

arbitrable subject. State v. |FPTE, Local 195, 169 N.J. 505

(2001). But where a task involves specialized skills not
possessed by unit nenbers, an enployer has the right to assign

the task to qualified non-unit enployees. See City of Long

Branch, P.E.R C. No. 83-15, 8 NJPER 448, 450 (13211 1982).
Thus, the negotiability and arbitrability of unit work disputes

is fact sensitive and nust be resol ved case-by-case. Jersey Cty

and POBA and PSQOA, 154 N.J. 555 (1998). Here, the enployer

asserts that a non-unit Data Control Program Anal yst programed a
voting machine cartridge because he possessed skills not found
anong unit enployees. Local 331 asserts that unit enployees with
the title “Voting Machi ne Technician” are qualified and had
performed that work in the past.¥ It argues in the alternative
that the enployer has a responsibility to train enployees to

performtheir work.

3/ The parties have not supplied us with the job descriptions
for these positions.
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The parties’ contentions have created a factual dispute over
whet her unit enpl oyees had the qualifications to performthe
di sputed assi gnnent and whet her they had done so in the past.
Nei ther party has filed a certification or other docunentation
to support its clainms.¥ W wll allowthe arbitrator to resolve
this factual dispute, but will preserve the County’s ability to
reassert its negotiability claimin the event the arbitrator
sust ai ns paragraph 2 of the grievance and the enpl oyer believes
that the award significantly interferes wwth its prerogative to
assign qualified enployees to performparticular tasks. See

Jefferson Tp., P.E R C. No. 98-161, 24 NJPER 354, 355 (129168

1998) .

Local 331 seeks an explanation why a naned unit enpl oyee was
not allowed to work in a particular facility (13). Explaining
why an enpl oyee has been renoved from an assignnent is a
procedural issue that would not interfere with an enpl oyer’s
prerogative to decide what qualifications are needed for that

assignnment. See Dept. of Law & Public Safety, Div. of State

Police v. State Troopers NCO Ass’'n of N.J., 179 N.J. Super. 80,

91 (App. Div. 1981); Garfield Bd. of Ed., P.E.R C. No. 85-49, 10

NJPER 639 (15307 1984): Town of Phillipsburg, P.E.R C. No.

4/ Ef fective June 19, 2006, our rul es governing scope of
negoti ati ons proceedi ngs were anended to mandate the filing
of certifications and other docunentation to support factual
all egations. See 38 N.J.R 2735(a), adopting anendnments to
NJ.AC 19:13-2.2 and NJ. A C 19:13-3.5.
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83-122, 9 NJPER 209 (114098 1983). W will not restrain
arbitration over the procedural claimstated in paragraph 3.
However, to the extent, if any, Local 311 seeks to require the
enpl oyer to nmake a particul ar assignnment, we restrain

arbitration. Rutgers, The State Univ., P.E. R C No. 84-45, 9

NJPER 663 (114287 1983) (managenent has prerogative to assign
based on assessnent of enpl oyee qualifications).

The grievance asserts that enployees are barred from
speaking to one another in the work place (16), and Local 311
asserts the Managenent Rights clause does not permt harsh verba
repri mands and threats of discipline. The County clains a
prerogative to adopt reasonable work rules, but has not expl ai ned
how a rul e prohibiting enpl oyee conversations is required to
preserve decorum and efficiency. An enployer can limt
conversations anong co-workers if it can show specia
ci rcunst ances making the rule necessary to maintain production or
discipline or that the nature of the enployer’s operations nmake
it essential to prohibit such activity. As the County has not
speci fi ed how casual workpl ace conversations have i npeded or
coul d i npede the “orderly flow and conpl eti on of work
assignnents” (Petitioner’s brief at 8), we find that, on bal ance,
this claimdirectly and intimately invol ves enpl oyee work and
wel fare and would not significantly interfere with manageri al

prerogatives. Cf. Sussex &Xy., P.EER C No. 95-33, 20 NJPER 432
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(7125222 1994) (enployer had legitimte interest in banning

enotional or heated conversations in patient areas); State of New

Jersey, P.E.R C. No. 89-39, 14 NJPER 656 (119277 1988) (disputes
over dignity clause should first be addressed by arbitrator in

the first instance); contrast Mddlesex CGy. Sheriff, P.E RC

No. 2003-4, 28 NJPER 308 (133115 2002), aff’d 30 NJPER 239 (189
App. Div. 2004), certif. den. 182 N.J. 151 (2004) (enployer had
right to discipline sheriff’s officer who |eft his courtroom post
to speak to another officer about workplace issue). W decline
to restrain arbitration over paragraph 6 of the grievance.

Local 331 asserts that sonme enpl oyees are being denied a 15-
m nute break provided by Article Il (7). Breaks during work

hours are mandatorily negotiable. Pennsauken Tp., P.E.R C. No.

93-62, 19 NJPER 114 (124054 1993); Trenton Bd. of Ed., P.EERC

No. 88-135, 14 NJPER 452 (119187 1988). The County states that
t he Superintendent has adopted a policy as to when and where
breaks may be taken, but this protocol has not been submtted to
us. This issue of whether enployees are being deprived of their
wor k breaks may be submitted to arbitration
ORDER

The request of the Atlantic County Superintendent of
Elections for a restraint of binding arbitration is granted to
the extent, if any, the grievance seeks to require the enpl oyer

to make a particul ar assignment (13). The request is otherw se
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denied. The enployer may file a new petition, limted to a
chal l enge to the negotiability of paragraph 2 of the County
Counsel’s February 8, 2006 letter, if the arbitrator sustains
that portion of Local 331's grievance and if the enpl oyer
believes that the renmedy would significantly interfere with its
manageri al prerogatives.

BY ORDER OF THE COWM SSI ON
Chai rman Hender son, Conm ssioners Di Nardo, Fuller, Katz and
Wat ki ns voted in favor of this decision. None opposed.
Comm ssi oner Buchanan was not present.

| SSUED: August 10, 2006

Trenton, New Jersey



